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Keywords: profession in the Indonesian National Army (TNI) to be able to do business. This
Indonesian National plan is due to the Draft Law or what is called Bill Number 34 of 2002 concerning
Army, business the TNI. Polemic about eradicating norms"prohibition of the TNI in doing
prohibition, Human business” has become a matter of public concern at the moment, there are
Rights concerns that the TNI's role as a national defense soldier will be disrupted. This

research is legal research (doctrinal research) with a legal approach (statues
approach), analytical approach (analytical approach), and conceptual approaches
(conceptual approach). The research results explain that First The National Army
is not only to uphold, protect and safeguard the nation's sovereignty from
Indonesian military and non-military attacks/threats, but can also participate in
civil society activities such as helping victims of natural and non-natural disasters
or joining the government as long as the orders of their superiors has been
regulated in law. Second, the rights to life of a TNI soldier are no different from
civil rights, especially the rights to improve their daily welfare. Third, the urgency
of eliminating the norm regarding "TNI is prohibited from doing business" is a
legal effort to look at the situation progressively. Therefore, the abolition of the
norm "TNI is prohibited from doing business" is a legal effort to protect their
economic rights in improving the standard of living for those of their families.

INTRODUCTION

The Constitution of the Republic of Indonesia provides a mandate that there is freedom
for every citizen to increase their income as long as they do not violate statutory provisions.
This provision is regulated through Article 28C paragraph (1) of the 1945 Constitution that
"Everyone has the right to develop themselves through fulfilling their basic needs, entitled
to Education and benefit from science and technology, art, and culture, in order to improve the
quality of life and for the welfare of humanity. Improving the quality of life must of course
be done with activities related to commerce, selling services, or additional work to the main
profession one is involved in. Currently, a variety of jobs have developed which can increase
individual income, where the global economic cycle is better than in the past. This, of course,
is balanced with increasingly high and complex needs, making it necessary to carry out
additional work as a form of additional income in order to maintain the quality of life of
citizens.

The constitution gives citizens freedom to engage in commercial activities not only to
increase their economic income. But rather to encourage the quality of each individual to
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continue productivity. Global competition requires every country to have high national
productivityl. The era of global competition requires individuals to be able to adapt to every
job that has the potential to improve their economy. As seen from the facts in the field, many
individuals are involved in more than 1 (one) profession because the income in the main
profession is not able to accommodate the living needs of their families. Recently, there have
been plans for every profession in the Indonesian National Army (TNI) to be able to do
business. This plan is due to the Draft Law or what is called Bill Number 34 of 2002 concerning
the TNI. Previously, the TNI was prohibited by law from carrying out business activities?
which aims to avoid the potential dual function of ABRI which occurred during the New Order
era.

In eliminating the norm "TNI is prohibited from doing business, there is a dilemma from
both positive and negative sides. On the positive side, if the TNI can do business it will increase
its economic income. Meanwhile, on the negative side, the opportunity for the TNI to do
business will give rise to the potential for military domination in trade activities. This will
certainly lead to unfair competition between the military and civil society in economic
activities. However, if we refer to Law Number 39 of 1999 concerning Human Rights (HAM)
that "Everyone has the right to live, defend their life and improve their standard of living," in
this provision anyone has the right to improve their standard of living regardless of their status
or profession. that person. This means that the TNI in doing business is not an act that is
prohibited by law but is permitted by law.

Polemic about eradicating norms"prohibition of the TNI in doing business” has become
a matter of public concern at the moment, there are concerns that the TNI's role as a national
defense soldier will be disrupted. Previously, the Director of Imparsial, Gufron Mabruri, said
that in essence the military is educated, trained and prepared for war in any country.®. If we
refer to the provisions considering Law Number 34 of 2002 concerning the TNI as mentioned.

"that the Indonesian National Army as a means of defense of the Unitary State of the

Republic of Indonesia, is tasked with implementing national defense policies to uphold

state sovereignty, defending territorial integrity and protecting the safety of the nation,

carrying out military operations for war and military operations other than war, as well
as actively participating in maintenance duties regional and international peace”

In essence, the ban on the TNI being able to do business is only intended as a land tool
for the unitary state of the Republic of Indonesia. The TNI's spirit begins to uphold state
sovereignty, defend territorial integrity and protect the safety of the nation, carrying out
military operations for war and peacekeeping at regional and international levels. However,
on the one hand, the level of welfare of a military soldier is not that great and in the end they
take the initiative to do additional work or do business in order to improve their standard of
living. This polemic has the urgency to be researched in terms of constitutional law.
Constitutional law has the function of observing a country silently. In particular, human rights
in the perspective of constitutional law to organize people's lives so that they are humanely
decent. Therefore, the author will analyze about "The Urgency of Eliminating The Norms "The

! Chess Martian Fajar and Dwinta Mulyanti, “Improving Economic Level and Welfare Through Educational
Investment Planning”Journal (Abdimas BSI) Community Service. Vol.2. Number 1. 2019.pp.89-95

2 This provision is stated in Article 39 number 3, namely "Soldiers are prohibited from being involved in:
1. Activities to become a member of a political party;
2. Practical political activities;
3. Business activities; and
4. Activities to be elected as legislative members in general elections and other political positions.

3 Rofiq Hidayat, "Controversy over the Prohibition of TNI Members doing business within the Government".
Hukumonline.com.https://www.hukumonline.com/berita/a/pertentangan-soal-larangan-anggota-tni-
berbisnis-di-internal-pemerintah-1t669e4eff5d3dc/?page=3 accessed on August 5, 2024
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Tni Are Prohibited From Doing Business™ Through The Design Of A Tni Law Based On A
Human Rights Perspective."

RESEARCH METHODS

This research is normative legal research. Normative legal research is intended as
research carried out by document study. According to Peter Mahmud Marzuki, normative legal
research is a process of finding legal rules, legal principles and legal doctrines to answer the
legal issues faced.®. The approach used in this research uses a statutory approach (statue
approach), analytical approach (analytical approach) and conceptual approaches (conceptual
approach).

DISCUSSION
A. Indonesian National Army as National Defense
The Indonesian National Army as soldiers protect the defense of the Indonesian nation
from military and non-military attacks. The TNI's role is not only focused on protecting
national defense but can also participate in assisting civil activities or handling emergency
situations due to natural and non-natural disasters. The involvement of the TNI as defense
soldiers can also contribute to government activities®. This government activity, where a
soldier receives a mandate or order from a superior, is obliged to carry it out as regulated by
law. As regulated in Article 6 paragraphs (1) and (2) of Law Number 34 of 2002, the
functions of the TNI are as follows;
1) The TNI, as a national defense tool, functions as follows;
a. Deterrence against every form of military threats and armed threats from abroad and
within the country against sovereignty, territorial integrity and safety of the nation
b. Take action against every form of threat as intended in paragraph (1) letter a; And
c. Restoring the state's security conditions which were disturbed due to security chaos
2) In carrying out the functions as intended in paragraph (1), the TNI is the main component
of the state defense system
Explicitly, the Indonesian State Army has the main function regulated in Article 30
paragraph (3) of the 1945 Constitution of the Republic of Indonesia (NRI).%. The TNI are
soldiers whose function is to protect, maintain sovereignty and participate in peace. The TNI
as a means of national defense is divided into 3 (three) including land, air and sea defense.
The three national defenses which are divided into land, air and sea are part of protecting
and being prepared for military attacks that will occur in the future. From a philosophical
perspective, national defense is a manifestation of the principles of the social contract, where
the state is formed on the basis of an agreement between citizens to protect their rights and
obligations and maintain order in society.’. Every individual has interests that have the

4 Mahmud Marzuki, Legal Research (Prenada Media 2005).p.35

®  This provision is regulated in Article 47 sentence (2) Law Number 34 of 2004 that “Active soldiers can hold
positions in offices in charge of the Coordinator of Political and State Security, National Defense, Military
Secretary to the President, State Intelligence, State Code, National Resilience Institute, National Defense
Council, National Search and Rescue (SAR), National Narcotics, and the Court. great.Then on sentence (3)
that "Soldiers who occupy positions as referred to in paragraph (2) are based on the request of the heads of
departments and non-departmental government institutions and are subject to administrative provisions that
apply within the departments and non-departmental government institutions in question.

I made Kariawan, et al, "The Role of the Indonesian National Army in Implementing Defense and Security
According to Law Number 34 of 2002 concerning the Indonesian National Army". Unizar Recht Journal.
Vol.1. No. 4. 2022. pp. 476-485

Rasona Sunara Akbar, et al, "Indonesian State Sovereignty Viewed from the Political and Legal Side of
National Defense". Journal on Education. VVol. 06. No. 04. 2024. pp.18804-18810
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potential to cause conflict, so the state exists to facilitate harmony and peace between them?.

This indicates that the state is not separate from society, but is the result of an agreement

between citizens®. Such as enforcing defense at sea, the Indonesian government continues

to encourage strengthening maritime patrols where Indonesia is a strategic country and
crime at sea is rife. According to Ken Booth, navies throughout the world universally have

3 (three) roles known as the "Trinity of Naval Roles". The navy as part of national power,

throughout its lifetime of service has carried out more operations other than war, this is

possible because of the Universal role of the navy which includes military, diplomatic and
police roles, with the following explanation®®:

a. Military role (Military/Defence)

Implemented in order to uphold state sovereignty at sea by means of national defense and
deterrence in the territorial waters of Indonesia's national jurisdiction, preparing forces
for war preparations, warding off any military threats from other countries that travel by
sea, maintaining the stability of maritime areas, protecting and safeguarding maritime
borders with the state neighbor

b. The Role of the Police (constabulary)

Implemented in order to enforce the law at sea, protect national marine resources and
wealth, maintain order at sea, from all criminal acts at sea and support the national
development of the Indonesian nation in this case providing a contribution to state
stability and national development

c. The Role of Diplomacy (Diplomacy Supporting)

It is the use of sea power as a means of diplomacy in supporting the foreign policy
policies of the Indonesian government, and is designed to influence the leadership of a
country or several countries in peaceful or hostile situations.

The Trinity theory in national defense is the role of the Indonesian Navy which
functions as soldiers in deterring, prosecuting and restoring the sovereignty and safety of
the nation. The TNI's burden and duties on the nation are more dominant in military state
defense activities. The position of the TNI in Law Number 3 of 2002 concerning National
Defense is as the main component in carrying out defense tasks. In essence, the TNI as the
main component in national defense is to face military attacks or threats. What this means
is that a military threat is a threat that uses organized armed force which is considered to
have the capability to endanger state sovereignty, the territorial integrity of the state and the
safety of the entire nation.!*. Military threats can take the form of, among other things'?:

a. Aggression in the form of the use of armed force by another country against the
sovereignty of the country, territorial integrity and safety of the entire nation or in any
form and method,;

b. Invasion in the form of an attack by armed forces of another country against the territory
of the Unitary State of the Republic of Indonesia;

c. Bombardment in the form of the use of other weapons carried out by the armed forces of
other countries against the territory of the Unitary State of the Republic of Indonesia

d. Blockade of the port or coast or airspace of the Unitary State of the Republic of Indonesia
by the armed forces of another country;

8
9

Ibid. Rasona Sunara Akbar, et al., “Sovereignty of the Indonesian State...... p-18804-18810
Ibid. Rasona Sunara Akbar, et al., “The Sovereignty of the Indonesian State

10 Herlambang Suryo Putro and Sumiyati, "The Role of the Indonesian Navy in Defense, Security, Law

Enforcement and Safety at Sea to Support the Relocation of the National Capital in the Context of Realizing
the World Maritime Axis". Indonesian Maritime Journal. VVol.10. N0.2.2022.pp.118-131

1 Nadya Azzahra, et al, "The Authority of the Indonesian National Army (TNI) in Eradicating Criminal Acts of

Terrorism". Limbago: Journal of Constitutional Law. VVol.2. N0.2.2022.hIm.285-299

2 |bid. Nadya Azzahra, et al, “Authority of the National Army......pp.285-299
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e. Attacks by elements of the armed forces of other countries against elements of land units
or sea units or air units of the Indonesian National Army;

f. Elements of the armed forces of another country within the territory of the Unitary State
of the Republic of Indonesia based on an agreement whose actions or existence are
contrary to the powers in the agreement;

g. Actions of a country that permits the use of territory by another country as a preparatory
area for carrying out aggression against the Unitary State of the Republic of Indonesia;

h. Sending armed groups or mercenaries by other countries to carry out acts of violence in
the territory of the Unitary State of the Republic of Indonesia or carry out actions

Threats to national sovereignty today are not only carried out by military attacks but

can take the form of non-military ones. Non-military threats in this era can also take the
form of technology, for example cyber attacks on national data which have an impact on
national sovereignty. Non-military threats are one of the TNI's duties in protecting the
integrity of the nation, as are cyber attacks on national data. Enforcement of threats to state
sovereignty as stated in the main task of the TNI in Article 7 paragraph (1) of Law Number
34 of 2004 that "uphold state sovereignty, defend the territorial integrity of the Unitary State
of the Republic of Indonesia based on Pancasila and the 1945 Constitution of the Republic
of Indonesia, and protect the entire nation and all of Indonesia's blood from threats and
disturbances to the integrity of the nation and state"Thus, the TNI's role as national defense
aims to uphold, protect and safeguard the nation's sovereignty from military and non-
military attacks/threats. The TNI's role is not limited to maintaining the sovereignty of the
nation against military and non-military attacks, but rather, it can participate in civil society
activities such as helping victims of natural and non-natural disasters or joining the
government as long as orders from superiors are regulated by law.

. Life Rights for the Indonesian National Army

As explained in the constitution, everyone can maintain their life and improve their
economic standard of living. It is no exception that TNI soldiers who are citizens of the
country certainly have the right to improve their economic standard of living in order to
meet their family's needs. Nowadays, the rights and obligations of citizens and human rights
are very important to study in more depth considering that our country is developing
democratic life.'®. In fact, human rights are basic human rights to be able to live their lives
which come from God. According to Jan Matenson, human rights are the rights inherent in
humans, without which it is impossible for humans to live as humans*. According to Lopa,
human rights are rights given directly by God the Almighty Creator (natural rights).

A TNI soldier has rights and obligations in carrying out his life both while on duty
and in the community. The mingling of a TNI in the community must of course follow the
rules that apply in social interactions so that it does not cause conflict in the future. This also
applies to the rights inherent in a soldier and other civilians. Such as economic rights, legal
protection, decent work, a decent life, and a sense of security in carrying out daily life. TNI
members are also ordinary human beings who have a set of rights that are inherent in the
nature and existence of humans as creatures of God Almighty and are His gifts that must be
respected, upheld and protected by the State, law and government, and every person for the

13

14

Johan Yasin, "Human Rights and the Rights and Obligations of Citizens in Indonesian Positive Law". P.1-
18https://media.neliti.com/media/publications/25229-1D-hak-azasi-manusia-dan-hak-serta-kewajiban-warga-
negara-dalam-hukum-positif-indon.pdf accessed on August 6, 2024

Baharudin Lopa, Alqur'an and Human Rights PT Dana Bakti Prima Yasa Jokyakarta 1996 p 1
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sake of honor and protection of dignity. and human dignity®. In reality, a TNI is not

considered the same as civil society in the context of human rights. As can be seen, there

are the following characteristics of human rights;

a. Inalienable, meaning that human rights cannot be removed or surrendered,

b. Indivisible, meaning that everyone is entitled to all rights, whether civil rights, or
economic, social and cultural rights

c. Essential, meaning that human rights are the fundamental rights of all human beings that
exist from birth

d. Universal, meaning that human rights apply to everyone regardless of status, ethnicity,
gender or other differences. Equality is one of the fundamental human rights ideas

Based on the characteristics above regarding human rights, a TNI who is a citizen
certainly has the same rights as civilians in living their lives without any differences. What
this means is, the lack of uniformity in economic rights between the TNI and civilians
certainly shows that human rights in Indonesia have not been able to be provided inclusively
but rather exclusively.

The author refers to Law Number 34 of 2004 concerning the TNI which states that the
rights, especially welfare, for a TNI person are similar to those of civil society. This
similarity refers to Article 49 that "Every TNI soldier has the right to receive a decent
income and is funded entirely from the state defense budget which originates from the State
Revenue and Expenditure Budget”. Then, there is the right to treatment and official services,
which include:

a) decent income;

b) family allowance;

¢) housing/dormitory/mess;

d) health care;

e) mental development and religious services;
f) legal aid;

g) health and life insurance;

h) pension; And

i) military operations assignment insurance

In fact, there is no difference in human rights between the TNI and civilians, especially
in fulfilling their daily lives. In fact, there are still many TNI soldiers who carry out business
activities or side jobs to meet their daily needs because their income is not balanced with
their living needs. Indeed, in Law Number 34 of 2004, TNI members are prohibited from
doing business because it has the potential to interfere with their function as national defense
soldiers. Indeed, the discourse on eliminating the norm "TNI is prohibited from doing
business” creates obstacles in fulfilling a decent life as a citizen. If we refer to the
constitution, everyone has the right to improve the quality of life and for the welfare of
humanity. This means that a TNI soldier has the right to carry out business or business
activities as long as the aim is to improve the welfare of society and does not violate the
law. Therefore, the rights of TNI soldiers are the same as civil rights of the community, one
of which is business activities to improve their standard of living.

. The Urgency of Removing the Norm ""TNI is Prohibited from Doing Business in the

Draft TNI Law
In the formation of legislative regulations, the content material must reflect principles,
one of which is justice and equality of position in law and government. The principle of

15

Ilham Gumelar and Gunawan Nachrawi, "Legal Protection for TNI Members Based on the Human Rights Law
(Case Study of the Separatist Movement of the Free Papua Organization)". Journal of Social Sciences and
Education (JISIP). Vol.6.N0.2.2022.pp.4148-4166
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justice is "every material contained in the Legislative Regulations must reflect proportional
justice for every citizen". The principle of equality of position in law and government" is
that every legal regulation content material must not contain things that differentiate based
on background, including religion, ethnicity, race, class, gender or social status". abolish the
norm "TNI is prohibited from doing business". The aim of eliminating this norm is to give
every soldier the freedom to open a business or carry out a side job as long as it does not
conflict with the law.

The abolition of the norm prohibiting the TNI from doing business aims to eliminate
legal uncertainty and hesitation for every TNI soldier to decide to run a business outside of
his profession. Referring to Law No. 39 of 1999 concerning Human Rights, "everyone has
the right to fulfill their basic needs to grow and develop properly.” Fulfilling life's needs is
basically human nature to be able to survive in life. Naturally, humans have the right to
freedom, Rosevelt stated, that in living in society and in a state, humans have four freedoms,
namely*®;

a) freedom to speak and express opinions (Freedom of Speech);
b) religious freedom (Freedom of Religie);

c) freedom from fear (Freedom from Fear); and

d) freedom from destitution (Freedom from Want)

The desire to abolish the norm "prohibiting the TNI from doing business™ If referring
to Rosevelt's theory, there is a desire to maintain the values of the four of freedoms, namely
"freedom from poverty. The author analyzes that if it is related to Law Number 12 of 2011
concerning the Establishment of Legislative Regulations, the content must contain
"fulfillment of legal needs in society". In fact, if it is connected to progressive law according
to Prof. Satjipto Rahardjo, is of the view that law is formed for humans, not humans for the
law. Progressive law understands the concept of justice as law that truly pays attention to
new legal sources to achieve justice. The abolition of the norm "TNI is prohibited from
doing business" is a new understanding that was formed due to legal injustice against TNI
soldiers being able to do business.

Talking about urgency will refer to the legal function of a law. The function of law is
as a guide regarding what can be done and what cannot be done. At the same time, in the
position of an orderly society, law is used as a means to realize social justice, here the law
is expected to be useful for people's livest’. The author analyzes that the existence of norms
prohibiting the TNI from doing business tends not to realize social justice towards soldiers
who are actually part of the country's citizens. The abolition of the norm that the TNI is
prohibited from doing business is the same as legal reforms in society that have occurred in
social changes which require that a soldier has equal rights to do business. The elimination
of these norms is a concrete manifestation of law as social engineering which has an
important role in the desired change. The social engineering process requires a pioneer of
change, namely a person or group of people who has the trust of society as a leader of one
or more social institutions.®,

The author analyzes that Article 38 of Law Number 34 of 2004 concerning the TNI is
contrary to the principles contained in human rights in various aspects of life, especially the
economic rights of TNI who are prohibited from doing business. If the relevant norms are
not removed through the Draft Law on the TNI, potential violations of TNI human rights
will occur. Conceptually, it can be stated that what is meant by "Human Rights Violation”

16

17

18

Eko Hidayat, "Protection of Human Rights in the Indonesian Legal State". Lecturer at the Sharia Faculty of
IAIN Raden Intan Lampung. https://media.neliti.com/media/publications/56534-1D-none.pdf .pp.80-87
Didiek R. Mawardi, "The Function of Law in Community Life". Legal Problems. Volume 44
N0.3.2015.pp.275-283

Soerjono Soekanto, 1988, "Basics of Sociology of Law, Jakarta, Rajawali Press Publishers, p. 107.
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is® It is feared that every action of a person/group, whether
intentional/unintentional/negligent, that violates the law reduces/obstructs/limits the human
rights of a person or group guaranteed by law, it is feared that they will not receive a fair
and correct legal solution based on the applicable legal mechanisms.

The classic problem faced in relation to the formation of legislation is how to create
legislation that reflects the will of the people, fulfills a sense of justice and provides legal
certainty to the public.?°. The ongoing polemic regarding the abolition of the norm "TNI is
prohibited from doing business™ is a reflection of the will of the people (TNI) to ask for a
sense of justice and legal certainty that they can do business as long as it supports the
fulfillment of their lives. However, in the development of the community's demands, they
no longer want this understanding of liberalism to be maintained, so that the state is forced
to intervene in the affairs of the people's interests, but still within the corridor of the legal
channels that have been determined?!. Thus, the abolition of related norms through the TNI
Bill is a demand from the Community (TNI) with the government intervening in its interests
while in the corridor of legal channels.

CONCLUSION AND SUGGESTION
Conclusion

The TNI's role as national defense aims to uphold, protect and safeguard the nation's
sovereignty from military and non-military attacks/threats. The TNI's role is not limited to
maintaining the sovereignty of the nation against military and non-military attacks, but rather,
it can participate in civil society activities such as helping victims of natural and non-natural
disasters or joining the government as long as orders from superiors are regulated by law.

There is no difference in human rights between the TNI and civilians, especially in
fulfilling their welfare or daily standard of living. In fact, there are still many TNI soldiers who
carry out business activities or side jobs to meet their daily needs because their income is not
balanced with their living needs.

The abolition of the norm "TNI are prohibited from doing business" is a new
understanding due to legal injustice against TNI soldiers being able to do business to support
their standard of living. The abolition of the norm prohibiting the TNI from doing business
aims to eliminate legal uncertainty and hesitation for every TNI soldier to decide to run a
business outside of his profession. The elimination of these norms is a concrete manifestation
of law as social engineering (social engineering) which has an important role in the desired
changes in society

Suggestion

It is necessary to abolish the norm on "Prohibition of TNI doing business™ and must be
regulated more clearly and have restrictions as long as the business activities do not violate
their authority or conflict with their profession as TNI soldiers. This means that changing norms
will provide legal benefits and justice in society.
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